THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

Paul and Marilyn Boucher )
) Docket No. 014-96
V. )
Siephen Hynes astrustee for Holiday )
Acres Joint Venture Trugt, D/B/A )
Holiday Acres Mobile Home Park )

Hearing held on Sgptember 25, 1996, a Concord, New Hampshire.

FINDINGS OF FACT, CONCLUS ONSOF LAW AND ORDER
The Board of Manufactured Housng (“the Board”) miakes the fallowing findings of fact and
condusons of law and issues the following order in the above-referenced métter.

PARTIES
1 Paul and Marilyn Boucher (*Complainants’) are, or were & dl timesrdevant to this metter,

lawful tenants of the Holiday Acres MHP, amanufactured housng community located in
Allensown, New Hampshire

2. Holiday Aces MHP (“the park”) isamanufactured housing community located in Allenstown,
New Hampshire. Holiday Acres Joint Venture Trudt (“the Trug”), isthe owner and operator of
Holiday AcresMHP. Stephen A. Hynesisthe trustee of the Trugt. For purposes of darity, Mr.
Hynes, the Trus and the park shdl be treated in this Order as aunified entity and shdl be identified

"1

as “Respondent.

! Consistent with the amendment to the pleadings addressed in paragraph 6 below, this unified treatment should not
be construed to apply to or bind Mr. Hynes in any capacity other than astrustee of the Holiday Acres Joint Venture
Trust.



|SSUESPRESENTED
3. Complainants seek a determination by this Board with respect to the following issues

A. Tha Respondent may not require them to remove two Sgns posted indde the front window
of thar manufactured housing unit, one of which identifies Complainant Marilyn Boucher as
the “Rocky Road Tenants Assodiation Treasurer,” and the second of which identifiesMs.
Boucher asaNotary Public.

B. That Respondent may not reguire them to remove a six-foot high sockade fence from ther
|eased property.

PRELIMINARY MATTERS
(Motion To Dismiss)

4. Asaprdiminary matter, Respondent seeksto digmissthe Complaint on four grounds. These

ae

A. That Complainants origind Complaint named Stephen Hynes as Respondent without reference to
the Trug;

B. That Complainants origind Complaint named Marda Heeth, park manager, as Respondent despite
the fact thet sheis not the owner of the Park.

C. That Complanantsfailed to provide Respondent with awritten natice of the bedsfor their Complaint
in purported violation of N.H. Admin. R. Man 201.14; and

D. That Complainants dam that Respondent’s park rules limiting the use and placement of Sgnageon
lots or within units violates the Frss Amendment of the United States Condlitution is beyond the
juridiction of the Board.

Mr. Hynes

5. First, The Board notes finds that Complainant’s listing of Mr. Hynes as Respondent without
reference to the Trust is directly attributable to Mr. Hynes' repeated correspondence with the
Complainants and other residents under his own name and signature without reference to the

existence of the Trust and would therefore not be grounds for dismissal.



6. Nevertheless, by agreement at the hearing, the parties have stipulated to amendment of the
pleadings to name Mr. Hynes as trustee of the Trust as the sole Respondent for purposes of this
hearing.

1. Therefore, the Board DENIES Respondent’ s Mation to dismiss on this basis and ALLOWS the
stipulated Motion of both parties to amend the pleadings in a manner consistent with the caption of this
Order.

B. Ms. Heath

8. With respect to Ms Hesth, the Board finds that she is not the owner of the Park and therefore
isnot properly aparty to thismetter. Therefore, Respondent’smoation To dismissis GRANTED
with respect to Ms. Heeth in her persond capedity..

C. Failure To Provide Written Notice of the Bags of Complaint

9. Respondent argues that Complainents failed to provide Regpondent with written notice of the
beds of their complaint prior to filing their Complaint with the Board in purported violaion of Board
Rule NH. Admin. R. 201.14(q).

10.  TheBoad notesthat the sated purpose of NH Admin. R. 201.14(a) isto ensure that park
owners have notice of, and an opportunity to address, tenants concerns before those concerns
become the subject of aforma complaint to this Board.

11.  TheBoad rulestha compliancewith N.H. Admin. R. 201.14(a) isnat a jurisdictiond
requirement for hearing before this Board; and that dismissdl of acomplaint for fallure to fulfill the
requirement would only be gppropriate where Respondent can demondrate thet it has suffered

prejudice from any dleged lack of notice



12. Here Complanarts have certified that they made the required notice on Respondent, but were
not able to provide the Board with evidence of such compliance. However, the record
demondrates thet park management has communicated its demands to the Complainants thet ther
signage and fence be removed from ther leasad property; and has engaged in ord discussonswith
the Complainants regarding these demands

13. Moreover, On Augus 8, 1996, Respondent’s counsd sent a document styled “DEMAND
FOR RENT & Natice of Impending Eviction for non-payment of rent and falure to comply with
Park rules’ (the Impending Eviction Naticg’) to the Complainants demanding removd of thar Sgns
and natifying them that their fence was in disrepair and over 4 ft high and assarting an arrearage of
$25.00 based on these dleged violations of park rules

14. It seams therefore, a the least disngenuous for Respondent, having asserted aright to evict
Complainants basad on the presance of dlegedly non-conforming signage and fending, should now
complan that he has been prgjudiced by hisfalure to recaive aformd natice from Complainantsto
the effect that they did not wish to be evicted.

15. Theaefore the Board rules that Respondent has not shown thet it isin any way prgjudiced by
Complainants dleged falure to provide Respondent with forma written notice of itsintent to seek
adjudication of isues before filing a Complaint with this Board.

16.  Therefore, Respondent’s motion to dismiss with respect to N.H. Admin. R. 202.14(3) is
DENIED.

Conditutional Claims

2 Notwithstanding this ruling, the Board notes that, as an employee and agent of the Respondent, Ms. Heath should
be considered bound by all Orders of this Board as they pertain to the past or future conduct of the Respondent
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17.  Fortheressons set out in paragraphs 12 through 14 of Respondent’s Motion to Digmiss, the
Board rulesthat it iswithout jurisdiction to directly adjudicate the issue of whether Respondent’s
sgnage rule violates the Firs Amendment of the United States Condtitution.

18.  Theefore, Respondent’ sMation To Dismissis GRANTED with repect to Complainants
damsaising under the United States Condgtitution.

SUBSTANTIVE ISSUES’
Findings of Fact

General Facts

19.  Complanants purchased tharr home from prior management in 1984.

20. A purchase and Sde Agreament between Paul Boucher and Marilyn Blake (now Boucher)

dated December 14, 1984 redites that the Complainants purchased their property with fencing dreedy

inplace.

21.  Complainants assart that the fencing referred to in the 1984 purchase and sde agreement isthe

same sockeade fence currently in place in their yard, and that it was, at thetime of sde, condructed to a

height of gpproximeatdy six fedt.

22.  Thereisno dioute that, under rules promulgeted by prior manegement and goplicableto

Complainants & the time they purchased their home (the “Rancourt Rules’), commerdid and palitical

sgnswere prohibited without goprova of the park management. Spedificaly, section 23 of the 1984

rules provided:

“Tenants are forbidden from placing any commeraid or

% In view of the numbers of issues presented, the Board will present findings of fact and law and any resulting Order
in connection with each issue presented, rather than as separately captioned findings.



pditicd dgnsonthe  premises without written gpprova from
menagement. Manegement shdll have the authority to remove
suchsgns”

23. Complainants maintain two sgns, congructed of adherent individud |etters, in the front window of
thar manufactured housng unit. Thefirs reads “ Rocky Road Tenants Assn. Treesurer.” The
second reads “Notary Public.” Thesetwo sgns have beenin place @ least sSince 1989.
24. On or about June 15, 1989, Complanants were natified by prior management that tharr Sgnege
wasinvidaionof park rules Respondent’s Exhibit no. 5 (the*1989 notice’) Itisunclear
whether the Sgnswere removed in response to thet notice.
25. Claude Rancourt’ s bankruptcy and the repossession of the park then intervened. It gppearsto be
undisputed that, & the time Respondent purchased the park from Mr. Rancourt’ s bankruptcy estate,
Complainants signs, having ether been removed and restored or having never been removed &fter the
1989 natice, werein place in Complainants window.
26. In early 1995, Respondent promulgated a comprenensve new st of rules governing the park.
27. 1In June 1995, Respondent, through its management, sent Complainants a natice thet they would not
qudify for a$25.00 rent reduction due to the following dleged vidaions of park rules

(a “Fencesover 41t

(b) “Rock[9c] Road sgn, natary sign, we want monty[sic] must be removed.”
28. Then, on August 8, 1996 , Respondent’ s counsd sent Complainants the Impending Eviction Natice
described in paragrgph 18 above, again assarting thet the condition and height of afence and the

presence of Sgnege in Complainants window violated park rules.



29. The Board findsthat Ms. Boucher does perform Notary Public sarvices a her home, asindicated
by her window sign and chargesanomina sum of $1.00 to $2.00 for such sarvices. Accordingly, the
Board condudes that the Notary Public Sgn -in Complanant’' swindow isacommerdd sgn.
30. The Board further finds that the “Rocky Road Tenants Association Tressurer” sgn merdy
identifies Ms. Boucher’ s podtion in atenants associdion, and isnot acommerdd dgn asthat tarmis
commonly understood.
31. The Board further findsthet the “Rocky Road Tenants Associdion Treesurer” Sgnisnot a
politicd 9gn asthat term is commonly understood.
32. The Board notesthat no “We want Monty” sgn is currently depicted as exiging in Complainants
window; and that Respondent has introduced no evidence regarding this aleged sign.
Conclusonsof Law

A. Signage
33. With repect to Complainant’ s Sgnege, the fundamentd problem faced by the Respondent is thet
the 1995 rules, under which Respondent purports to have denied Complainants arentd reduction and
to assat aright to evict, Smply do nat incorporate the generd ban on commerdid and palitica Sgns
recited in the Rancourt rules
34.  Raher, Regpondent contends that Complainants signege violates Section 6(j) of the 1995
rules, which read asfdlows

“Chapter 481, House Bill #253 dlowsthe park to redrict the nature, Sze and

number of “For SA€’ 9gns posted on or in homes, and not on or in lot spaces,

asfolows

|. No more then two Sgns are to be placed on or in mobile homes

2. No larger than 216 squareinchesor 12” x 18" in area



3. No more print on surface of sgn other then the words“ For Sa€’ dong with

the name, address and tdephone number of the sdler or sdler’ sagent or

representaive isto be digolayed by aresdent, and only in or on the home.
35.  Unfortunatdy, the plain language of the quoted rule gopearsto limit its scopeto the kind and
number of “For Sd€’ sgns permissible in connection with the sdle of amanufactured housing unit.
Thereisamply no mention of the larger issue of whether tenants may maintain other sgnage on their lots
inthe 1995 rules
36. Therefore, the Board rules that the 1995 rules do not provide a bads for tenants to concdlude
that Sgnegeis subject to agenerd baninthe park. Paticularly in view of management’ s atempt to use
such aban asthe bassfor aso-cdled “natice of impending eviction,” and aloss of rentd reductionin
this case, the Board rules that respondent may nat assart the Complainants arein violation of arule
which respondent has nat dearly and effectivdy promulgated.
37.  Altenativdy, Respondent suggeststhet it may ban the Sgns as vidlative of the Rancourt rules
(See, Respondent’ s Exhibit no. 5). Thisargument, however, requires the Board to condude thet
the 1995 rules are intended to incorporate, rather than succeed the Rancourt rules. Here egain, thereis
no indication in the 1995 rules themsdves that thisis or was the case
38.  Asareallt, the Board is unable to condude that any Sgnage in Complainents window is
currently in violation of any vaidly promulgated rule currently governing conduct or ot dandardsin the
park.
39.  Moreover, the Board finds thet, even were thisissue controlled by the Rancourt rules, that ban
reaches only “commercd” or “paliticd” sgnsand o should nat, in any case be condrued to ban a

sgn identifying a park resdent as amember or officer of atenants assodation.



Fendng
40. Asaninitid matter, the Board finds that Complanantsin fact purchased their home from prior
meanagement with a Sx foot high sockade fence in place on their ot in 1984.
41. The Board findsthet this fact condtitutes dear permission from prior ownership for Complanantsto
maintain ther fence a that height, notwithstanding any later promulgated park rule to the contrary.
42. Moreover, as with the Sgnege issue above, the 1995 rules promulgated by Respondent contain no
language dedaring exigting fences of more than four feet in haight to bein violation of gandards
43. Raher, Rule 5(k) of the 1995 rules Sates
“Fences are dlowed with the gpprovd of the park. They must be painted or Sained
and kept in good condition. Any fence not authorized by management
and not meeting park stlandards will be immediatdly removed.”
44. A May 1, 1996 letter from Mr. Hynesto park residents does declare that:
“The maximum heght of any new fence will be four fest. Exiging fencesin excess of
this height may be dlowed if they meet the park criteriawith respect to
the qudity of the congtruction, condition of the pairt, etc.”
Respondent’ s Exhibit no. 6 (* May 1 Notification”).
45. Asaninitid metter, the Board questions whether the May 1 Natification condtitutes
avdid changeto the 1995 rules to incorporate height sandards for park fencing. Even
assuming that it does, however, the Board notes thet, with respect to Complainants
fence, any such rule change, and the subsequent “ natice of impending eviction” based
on that purported rule change would have the effect of reguiring Complainantsto
remove persond property from ther lotswhich they had previoudy received

permisson to maintain._See supra, paragraph 30.



46. But, under RSA 205-A:2, VI111(d), Respondent may not do so unlessthe rule and
atemptsto enforce it are necessary to protect the hedth and safety of other resdentsin
the park.

47. Respondent argues that, in August 1996, the Complainants fence wasin sufficient
digrepair that it threetened to collgpse, posing a hedth and safety hazard to residents
and children in the adjoining day care center.

48. In support of its pogtion, Respondent has submitted photographs which show the
fence to be poorly anchored in some places, with unevenly connected sections, some
broken pdings and a naticesble inward sway. In addition, & leest one photograph
shows the presant Sate of saining of the fence to be uneven. See generdly,
Respondent’ s exhibit no. 6(a).

49. The Board finds that the evidence submitted by the Respondent does
demondrate thet the Complainants sockade fenceis or wasin sufficient digrepair asto
pose a potentid safety hazard to children or tenants in the adjoining lot which would
judtify ademand thet it be repaired or removed. However, because Complainants hed
prior managemeant’s permission to maintain the exiging fence a a sx foat height, current
management may nat require Complainants to modify the haight of the fence, if it may
be otherwise repaired and restained to reasonable sandards.

ORDER

THEREFORE, the Board enters the following Order:
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A. Respondent may not require Complainants to remove the Sgnege a issue
from thar window; and may not assess any finandd pendty on Complanants
for any dleged violation of park rules based on the presence of such Sgnege;
B. Respondent may not require Complainants to replace their exiding sx-foot
high stockade fence with afence four feet in height; but

C. Respondent may require Complainantsto repair or replace thair exiding
fence to conform to reasonable and objective condruction Sandards

A decison of the Board may be gppeded, by ether party, by first goplying for a rehearing with
the board within twenty (20) business days of the clerk’s date below, not the date this decision is

received, in accordance with Man 201.27 Decisons and Rehearings. The board shal grant a rehearing
when: (1) there is new evidence not available at the time of the hearing; (2) the board’s decison was

unreasonable or unlawful.

SO ORDERED THIS DAY OF JANUARY, 1997
BOARD OF MANUFACTURED HOUSING

By:

Leon Cdawa, Jr., Acting Chairman

Members participating in this action:
Beverly A. Gage

Leon CaawaJ.

Rosdie F. Hanson

Kenneth R. Nielsen, Esg.
JmmieD. Pursdley

Forence E. Quast

Eric Rodgers

Edward A. Santoro

CERTIFICATION OF SERVICE

11



| hereby certify that a copy of the forgoing Order has been mailed this date, postage prepaid, to
Paul and Marilyn Boucher and Denis Robinson, ESg., counsel for Stephen Hynes as trustee for Holiday
Acres Joint Venture Trust, D/B/A Holiday Acres Mobile Home Park.

Dated:

AnnaMae Twigg, Clerk

Board of Manufactured Housing
014-96.doc

12



THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

Paul and Marilyn Boucher )
) Docket No. 014-96
V. )
Siephen Hynes astrustee for Holiday )
Acres Joint Venture Trugt, D/B/A )
Holiday Acres Mobile Home Park )

Hearing held on September 25, 1996, at Concord, New Hampshire.

ORDER ON RESPONDENT'S
REQUESTSFOR FINDINGS AND RULINGS

The Board of Manufactured Housing (“the Board”) mkes the following order with respect to

Respondents Request For Findings and Rulings

1.

2.

Granted.

Granted.

Denied, insofar as there was no evidence presented to demondrate that Complainants
specificaly agreed to dl aspects of the 1995 rules

Granted, if modified to incorporate paragraph 32 of the Board' sfindings of fact and
conclusonsof law and order (“the Orde™).

Denied to the extent that the requested finding presupposesthat the May 1
Notification conditutesavelid amendment of the 1995 rules

Granted.

Granted.



8. Granted.

9. Granted if modified to read as paragraph 38 of the Order.

10. Granted if modified to read as paragraph 37 and 38 of the Order.

11. Granted if modified to read as paragraph 37 and 38 of the Order.

12. Denied.

13. Denied.

14. Granted.

15. Denied

16. Denied insofar as Respondent introduced no evidence regarding thissign.

17. Granted.

18. Granted.

19. Denied.

20. Denied.

21. Granted.

22. Granted with repect to acommerda notary public Sgn. Denied asto “palitica”
Sgns as respondent has failed to introduce evidence establishing this fact.

23. Granted.

24. Granted if modified to incorporate paragrgph 22 of the Order.

25. Granted.

26. Denied.

27. Granted, subject to paragraphs 9 through 16 of the Order.



A decison of the Board may be gppeded, by ether party, by first goplying for a rehearing with
the board within twenty (20) business days of the clerk’s date below, not the date this decision is

received, in accordance with Man 201.27 Decisons and Rehearings. The board shal grant a rehearing
when: (1) there is new evidence not available at the time of the hearing; (2) the board’s decison was

unreasonable or unlawful.

SO ORDERED THIS DAY OF JANUARY, 1997
BOARD OF MANUFACTURED HOUSING

By:

Leon Caawa, J., Acting Chairman

Members participating in this action:

Beverly A. Gage

Leon Caawa Jr.

Rosdie F. Hanson
Kenneth R. Nielsen, Esg.
JmmieD. Pursdley
Horence E. Quast

Eric Rodgers

Edward A. Santoro

CERTIFICATION OF SERVICE

| hereby certify that a copy of the forgoing Order has been mailed this date, postage prepaid, to
Paul and Marilyn Boucher and Denis Robinson, ESg., counsel for Stephen Hynes as trustee for Holiday
Acres Joint Venture Trust, D/B/A Holiday Acres Mobile Home Park.

Dated:

AnnaMae Twigg, Clerk



Board of Manufactured Housing
014-96.doc



