THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

Ellen Waker )
Complanant! )
) Docket no. 005-95
V. ) (on remand from Superior Court)
Theresa Desfosses dlb/a )
Hillcrest Edates MHP )

Hearing held on February 5, 1999 a Concord, New Hampshire.
FINDINGS OF FACT, CONCLUSONSOF LAW AND ORDER
ON MOTION FOR SUMMARY JUDGMENT
The Board of Manufactured Housing (“the Board”) makes the following findings of fact and
conclusions of law and issues the following Order in the above-referenced metter.

PARTIES
1. Hlen Wdke wasat dl times rdlevant to this matter, alawful tenant of the Hillcrest Estates MHP,

amanufactured housing community located in Portsmouth, New Hampshire.

2. Hillcrest Estates MHP (“the park™) is a manufactured housing community located in Portsmouth,
New Hampshire.

3. TheresaDesfossesis the owner and operator of Hillcrest Estates MHP. For purposes of clarity,
Ms. Desfosses and the park shall be treated in this Order as a unified entity and shall be identified

as “ Respondent.”

! This matter was originally filed by Ellen Walker and Arna Thibeault. Because Ms. Thibeault was unavailable on the
hearing date for unusual reasons, the Board, with the assent of Respondent, has continued the hearing with regard to
Ms. Thibeault.
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Philip Desfosses is Theresa Desfosses' brother. 1n addition to serving as counsdl for Ms.
Desfosses in this matter, Attorney Desfosses d o lives in a non-manufactured home at the park
and serves as manager for the park.

ISSUES PRESENTED
In this matter, Complainant seeks a determination with repect to the following issues

Whether Respondent has charged or atempted to charge Complainant Waker for an upgradeto
the dectrica system a the park in violaion of RSA 205-A:2, IX; and

Whether Respondent has falled to provide Complanant Waker with the name, addressand
telgphone number of amanager or agent who resdes within 10 miles of the park and otherwise
conformsto the requirements of RSA 205-A:2, X.
PROCEDURAL HISTORY

This matter origindly came before the Board for hearing on January 19, 1996. On April 26,
1996, the Board rendered a decison in which it found, inter dia, for the Complainant with respect
to both items listed in paragraph 6 above. A Motion for Rehearing having been denied and
Apped to the Superior Court timely taken, the Respondent and the Board stipulated on August
27, 1998 that the case should be remanded to the Board for de novo hearing. A prehearing
conference was held on December 7, 1998 for the purpose of narrowing issues, and this matter
was scheduled to go forward for evidence and testimony with respect to the two issues listed
above.

FINDINGS OF FACT AND RULINGSOF LAW

At hearing, dl parties sipulated to the facts as found a the origind hearing of this metter.

Notwithgtanding said dipulation, the Board will briefly redte the factswhich it deemsrdevant to
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itsfindings, rulingsand Order herein. To the extent thet there is any incondstency between facts

recited in this Order and factsrecited in the 1996 Order, this Order shdl control.

A. Claim Under RSA 205-A:2 1X

Complainant’ sfirg subgtantive daim involves Respondent’ s assartion thet residents are or should
be respongble for the cogts of inddling an upgraded dectricd wiring sysem which runs from ther
externa connection box to their homes by underground conduit.

The parties agree that the dectrica system sarvicing the park is owned by the park; and thet
maintenance of the sysem -- a leadt to the externa connection box -- has traditiondly been
understood by dl parties to be the responsibility of the Respondent.

The parties further agree that, until 1995, in the older section of the park in which Ms Waker
resides, a connection box was placed rdaivey doseto Complainant’ s unit and dectricd wires
running between the connection box and the Complainant’ s unit were aboveground.

At dl timesrdevant to this metter, Hillcrest Edtates Rules and Regulaions Section 1V(C)

(“ Respongbility For Repairs’) sated thet the “ community is respongble only to the fuse box
directly bdow the meter. Al dectricd cables from your home to this fuse box directly bdow the
meter is(S¢) your regponsbility.”

In or about 1995, Respondent undertook to upgrade the dectricd system sarvicing the areatin
which Complainant resdes. In connection with this upgrade, Respondent buried the main
dectricd wiring, repositioned connection box on apole Stuated a a digance of between 20 and
28 feet from the Complainant’ s home, and ingdled the connection wiring between the fuse box

and the home in underground conduits
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Thus, the effect of the upgrade with repect to the Complainant’' s home wasto change an
aboveground sysem with wiring running a short distance from a connection box to the resdent’s
unit to an underground systemn in which the underground link between the connection box and the
unit extends for a distance of more than twenty feet.

Thework involved in modifying the connection between the connection box and the
Complainant’s home indudes inddlation of service bregkers a the connection pole, excavation
and burid of plastic conduits under the unit owner’ slat, and running wires through the conduits to
the meter box a the outside of the Complainant’s home.

In the case of Ms. Waker, the Board acoepted evidence that the cost of the work listed above
was $320.00. See, David Kramer Electric, LLC, QUOTATION, Complainant Exhibit C2
RSA 205-A:2, IX forbids apark owner from charging or atempting to charge tenants “for repair
or maintenance to any underground system, such as ail tanks, or weter, dectricd or septic
systems, for causes not due to the negligence of the tenant or transfer or atempt to trandfer toa
current tenant responghility for such repair or maintenance to the tenant by gift or otherwise of all
or pat of any such underground sysgem.”

The question thus posed is whether, by converting the dectricd system to an underground
configuration, Respondent has crested an “underground system” subject to RSA 205-A:2, IX,

such that the park may not charge Complainant for its repar or maintenance,

2

There was considerabl e disagreement between Ms. Walker and Respondent over whether the placement of

the connection box at a distance from the home was instigated by Public Service of New Hampshire or by the
Respondent. The Board finds that resolution of thisissueis not necessary to the rationale of its decision. and so
makes no finding with respect to thisissue.

3

Prior to the hearing, Respondent and Ms. Walker agreed to have the work in question performed for saf ety

reasons. Respondent absorbed the cost of the work, subject to the decision of this Board with respect to this matter.
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The Board ansversthisinitia question affirmaively. The Board findsthat RSA 205-A:2, 1X, isa
datute designed for the protection of tenants and unit owners. Such protection is needed because
underground sysems are generdly beyond the contral of tenants, and because their repair and
miaintenance can be both complex and expensive

Accordingly, the Board finds that the Satute s purposeis best served by broadly congruing its
soope to indude any system which, like the reconfigured dectrica system in the park, is
subgtantialy postioned underground. The Board further reasons thet the plain language of the
Satute must goply to a least those portions of any such system that do in fact run under the
ground.

Here, Respondent is atempting to assgn to tenants the costs of upgrading the dectricd
connection between a reposgitioned connection box and ther units These cods rdate directly to
the placement of the wiring underground, and are increased bath by the placement of the
connection poles a a distance from the homes and by the very fact thet the wiring now runs
underground.

The Board bdievesthat it would be contrary to the purpose of the Satute to suggest thet
converson of an exiging above-ground dectrica systemn to an underground sysem fdls outsde
the scope of the datute. To the contrary, such action congtitutes repair or maintenanceto a
sydemwhich s by virtue of the repar or maintenance, unquestionably an underground system.
Respondent may argue, however, that its park rules esablish thet the tenant’ s respongibility for
cogts associaed with the dectricd sysem indude the portion of the system which runs between
the connection box and the home. Hillcrest Estates Rules and Regulations, Section

IV(C)
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The Board acoepts that this rule may have reesonably gpportioned codts associated with the
park’ sdectricd system as an above-ground inddlation -- thet is, prior to the 1995 upgrade of
thededtricd system.

However, the rule cannat overide the plain language of the Satute when the sysem is converted
to an underground configuration. Rether, the syslem now comes directly within the Satutory
prosoription againg charging tenants for repairs to underground systems. RSA 205-A:2, IX.
Accordingly, to the extent thet the park ruleis now incondstent with the Satute, the Satute
controls.

Therefore, the Board finds that, on the facts presented, Respondent is attempting to charge
tenants for the codt of repair or maintenance to an underground sysem.  Such an atempt violates
RSA 205-A:2, IX.

B. Claim Under RSA 205-A:2, X

Ms Walker' sfurther dam arises under RSA 205-A:2, X. Tha datute prohibits park owners
from failing to provide each tenant with the name, address and tdephone number of amanager or
agent who resdes within ten miles of the park if the park owner does not resde within 25 miles of
the park.

Thereisno dispute thet the park owner, Ms. Desfosses, resdesin Maine, more than 25 miles
avay from the park itsdf.

At the same time, there was extensve testimony to the effect that Philip Desfosses, her brother
and agent, has for years resded in dose proximity to the park, and currently has taken up

resdence in afamily homewithin the park.
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In addition, Mr. Desfosses tedtified thet heistypicaly avalable through hislaw officein
Portsmouth.
Ms Wdker tedtified, on the ather hand, thet she has hed difficulty reaching Mr. Desfosses on
short natice. Although thereis an ansivering mechine a hishome, Ms. Walker tedtified thet
messages | eft there occasondly go unanswvered for 24 to 48 hours. She dso tedtified that she has
hed interactions with the gaff & Mr. Desfasses law office which indicates thet the gaff isnot well
versed in, or receptive to recelving complaints regarding the park at the law office. Mr. Desfosses
disputes that cdlsto hishome go unreturned. He admits, however, thet his office gaff may on
occasion be lessthan fully versed in ther assigned rale of recaiving manufactured housing park
complantsin addition to thair ordinary law office duties
The Board finds that there is suffidient digpute with regard to this matter thet it need not meke any
definitive finding of violaion by the park. However, the Board does find persuesve Ms
Walker' stesimony thet Mr. Desfosses' office S&ff is not dways prepared for or cgpeble of
responding to manufactured housing park complaintsin amanner condgent with RSA 205-A:2,
X.
For that reason, the Board suggests theat Mr. Desfosses takes sepsto insure that, to the extent his
officeis designated as a point of contact for manufactured housing park complaints, his s&ff be
mede fully aware of this role and trained to respond gppropriatdy to cdlsfrom resdents
ORDER

WHEREFORE, the Board issues the fallowing Order:
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A. Thepak shdl bear the cogt of dl repair and maintenance to the park’ sdectricd system
with regpect to the Complainant’ slat, spedificaly induding any underground wiring running from a
connection box to the Complainant’s meter box.

B. Ms Wadker isand shdl be under no obligation to reamburse the park for the sum of $320
for ingdlation of underground wiring between her connection box and her unit.

C. The park isenjoined from assarting any right to payment with respect to said $320 or from
assessng that cogt to her in theform of rent or other fee

D. Ms Waker isand shdl be responsble for any and dl costs associated with the extension of

wiring from or connection between her meter box and the interior of her home,

ORDERED, this____day of ,1999
BOARD OF MANUFACTURED HOUSING

Kenneth R. Nidlsen, Esg., Chairman

Members participating in this action:
Stephen J. Baker

Richard R. Greenwood

Rep. Warren Henderson

Kenneth R. Nielsen, Esg.

Jmmie D. Pursdley

Forence Quast

Linda Rogers

CERTIFICATE OF SERVICE
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| hereby certify that a copy of the forgoing Order has been mailed this date, postage prepaid to
Ellen Waker, Arna Thiebeault, Theresa Desfosses d/b/a Hillcrest Estates MHP and Philip
Desfosses, Esg.

Dated:

AnnaMae Twigg, Clerk

Board of Manufactured Housing
005-95 rehearing.doc



